TERRA FIRMA CHAMBERS COMMERCIAL LAW CONFERENCE
INTERPRETATION OF COMMERCIAL CONTRACTS

1. Historical background

The historical position regarding interpretationnaftten contracts was that once reduced
to writing, any dispute arising from the contraetuired to be resolved within the four
corners of the contract itself. It is expressedai®ws in Gloag (2° edition, 1929)
touching on both parole evidence and extrinsiceavig generally:

“The general rule undoubtedly is that where partiage reduced the terms of
their agreement into writing, the obligations thegve undertaken must be
ascertained from the terms of that writing withdbe aid of any extrinsic
evidence. Parole evidence that their real intenteas other than that so
expressed is inadmissible, either when offeredxgamatory of the writing, or
with the object of proving that the obligationsr@ndertaken were not those by
which they intended to be bound.”

That statement of the law derives from the leadiage at the time that Gloag was
writing. In Inglis v Buttery & Co' the following rationale for the rule was statedtbg
Inner House with which the House of Lords subsetiyagreed:

“Where parties agree to embody, and do actuallycelpbtheir contract in a
formal written deed, then in determining what tlomtcact really was and really
meant, a Court must look at the formal deed artthdbdeed alone. This is only
carrying out the will of the parties.”

The English influence on Scots Law has since md#aatdt the Scottish courts seek to
ascertain on an objective basis what the partigs baid, rather than what they intended
to say. The inquiry of the courts entails an itigadion of the ordinary and natural

meaning that the words used actually conveyed.

On that basis, the courts are only allowed to labkcircumstances surrounding the
conclusion of the contract where the words are ldapaf more than one interpretation or
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there are latent ambiguities, that is, the wordexpressions deployed in the written
commercial contract appear to be clear, but theosnding circumstances point to an
ambiguity in the words.

2. Developments since then

The main statutory alteration to that common lavgifpen was brought about by the
Contract (Scotland) Act 1997 which was introduceddmedy the “three bad rules of
contract.” Section 1 of the Act provides as foltow

Extrinsic evidence of additional contract term etc.

(1)Where a document appears (or two or more doctsregmpear) to comprise all the
express terms of a contract or unilateral voluntdntygation, it shall be presumed, unless
the contrary is proved, that the document doeghi@rdocuments do) comprise all the
express terms of the contract or unilateral volyntdligation.

(2)Extrinsic oral or documentary evidence shallabdenissible to prove, for the purposes
of subsection (1) above, that the contract or temdd voluntary obligation includes
additional express terms (whether or not writtemt.

(3)Notwithstanding the foregoing provisions of teextion, where one of the terms in the
document (or in the documents) is to the effect tiia document does (or the documents
do) comprise all the express terms of the contvaciilateral voluntary obligation, that
term shall be conclusive in the matter.

(4)This section is without prejudice to any enactimghich makes provision as respects
the constitution, or formalities of execution, of antract or unilateral voluntary
obligation.

It can be seen that since 1997, it has been pebieids/ statute to look beyond the mere
written terms of a contract in order to prove addiél express terms, whether committed
to writing or not. It is also possible to contract of that possibility in terms of s 1(3) to
include an “entire agreement clause” stating that agreement constitutes the whole
terms of a contract. Such a term is effective tevent enquiry beyond the written
document for any further contract terms.

2 Wilson v Eagle Star Insurance 1993 SLT 938; Cabrelli, Commercial Agreementsdotfnd, Law and
Practice.



Apart from that, the law on Scotland was shaped bgw approach expounded by Lord
Hoffman inlnvestors Compensation Scheme v West Bromwich Building Society® (“ICS”).

In that case the ICS was established to providenapensation fund to certain persons
who had suffered heavy losses due to the advigedejpendent financial advisors who

had become insolvent. To qualify for the schemggstors had to assign all rights in

subrogation, subject to a reservation, It wasetktent of that reservation and therefore
the extent to which investors still retained a tighaction despite being compensated by
ICS that led to the action and the opportunitytfer House of Lords to consider the rules
relating to the construction of written contraatsl @heir provisions.

In reviewing the relevant authorities, Lord Hoffm@&munciated the following legal
principles by which contractual documents are tadestrued:

(1) Interpretation is the ascertainment of the nreamwhich the document would
convey to a reasonable person having all the baakgr knowledge which would
reasonably have been available to the partiesansituation at the time of the
contract.

(2) The background or surrounding circumstancelidecabsolutely anything which
would have affected the way in which the languagjthe document would have
been understood by a reasonable man, so longvas iteasonably available to the
parties.

(3) The lawexcludes from the admissible background the previous nagotis of the
parties and any declarations of subjective intent.

(4) The meaning which a document would convey t@asonable man is not the
same thing as the meaning of its words. The megaoinvords is a matter for
dictionaries; the meaning of the document is what pgarties using those words
against the relevant background would reasonahbig baen understood to mean.
The background may not merely enable the reasomadafeto choose between the
possible meaning of words which are ambiguous kahdo conclude that the
parties must, for whatever reason, have used tbegwvords or syntax.

(5) The rule that words should be given their rgtand ordinary meaning reflects
the common sense proposition that it is not eagibepted that people have made
linguistic mistakes, particularly in formal docunt&n On the other hand, if one
would nonetheless conclude from the backgroundgbidething must have gone

3[1998] 1 WLR 896.



wrong with the language, the law does not requiee dourt to attribute to the
parties an intention which they plainly could nat/b had.

Accordingly, this approach represented a fundanehi in the approach to contractual
interpretation. Ambiguity was no longer statecb®a pre-requisite of an investigation
into the factual matrix in which a contract had rbeencluded. Such an investigation,
according to Lord Hoffman, is an indispensable p&the process of understanding what
a contract means in all cases. The backgroundeshaljudge to determine the intended
meaning of the expressions actually used in theracin Moreover, the actual words
used do not necessarily govern the meaning to\®ngp the contract. The background
can let the judge decide that the parties usedvtibeg words and he or she may read
them in such a way as to give the parties’ expoassithe meaning they must have
intended in the light of that background.

2.1. Pre-contractual negotiations

The above approach has been re-affirmed in the mewent supreme court case of
Chartbrook v Persimmon Homes® and in the yet more recent caseRasiny Sky SA v
Kookmin Bank.®> In addition, one of the important limitationssiated by Lord Hoffman
in ICS was also upheld unanimously by the Supremrtdn Chartbrook, namely that
despite their potential relevance as backgrourttigéqarties’ agreement, pre-contractual
negotiations are excluded from consideration bydbert in interpreting contracts as a
matter of law. In doing so, the Supreme Court ipkee decision ifPrenn v Smmonds®
and indeed a later part of the quote referred avalinInglis v Buttery & Co. InPrenn,’
Lord Wilberforce explained the rule as follows:

“The reason for not admitting evidence of theseharges is not a technical one
or even mainly one of convenience...It is simply thath evidence is unhelpful.
By the nature of things, where negotiations argadilt, the parties positions with
each passing letter, are changing and until tred greement, though converging,
still divergent. It is only the final document whirecords the consensus. If the
previous documents use different expressions, hmas the construction of those

4[2009] 1 AC 1101.

®[2011] UKSC 50, where it was also stated, per L@karke that “if there are two possible constmias,
the court is entitled to prefer the constructioriclihis consistent with business common sense gedtrthe
other.”

[1971] 1 WLR 1381 (HL).
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expressions, itself a doubtful process, help indtestruction of the contractual
words? If the same expressions are used, notlirgained in looking back:
indeed, something might be lost since the relegsanbunding circumstances may
be different. And at this stage there is no cosgerof the parties to appeal to. It
may be said that previous documents may be looké&n explain the aims of the
parties. In a limited sense this is true: the cemal or business object, of the
transaction, objectively ascertained, may be aosuaing fact.”

In Chartbrook, Lord Hoffman stated that evidence of prior negidns should be
excluded on “pragmatic grounds”. Neverthelessadeepted that such evidence could be
used for purposes other than interpretation, ssabstablishing that a fact relevant to the
background was known to the parties. One mightkthihat this is a fine distinction
which could easily blur what has otherwise beetedtas a clear and absolute exclusion
in the interpretation of contracts. If for exammgudge is asked to consider evidence of
a superseded offer in the course of negotiatiorssder to demonstrate a fact, merely by
way of background, and not as an aid to intergmtait might be difficult to conceive
that the fact of the previous offer can realisticdde put out of his or her head for
anything other than that limited purpose.

3. The Scottish approach

Scottish courts have traditionally confined themsslto what is known as a commercial
or purposive approach to interpretation of comnatrcontracts — seeking to give effect
to the actual words used in the light of the cirstamces surrounding the parties at the
time that they entered into their contract. kraee reasonably clear, however, that the
Scottish Courts have accepted the Hoffman approdohthe ICS case, Scottish Law
Lords, Hope and Clyde agreed with Lord Hoffman’sexgh while inChartbrook, Lords
Hope and Roger also agreed with Lord Hoffman. T&att to say, that the approach is
entirely without controversy, as on one view, ied@appear to involve the possibility of
re-working the text of a contract which is not pasible and perhaps, in relation to
express terms, potentially blurs the distinctiobneen interpretation and rectification of
a contract in terms of ss 8 and 9 of the Law Ref@iviiscellaneous Provisions)(Scotland)
Act 1985.



Be that as it may, the leading case in Scotlandh@m to interpret contracts is usually
taken to beBank of Scotland v Dunedin Property Investment Company® where the
Hoffman approach was cited with approval. The apph of the Scottish Courts was
stated to be to start with the words used but amgidhterpretations in conflict with
business reality or producing absurd results. fabes of that case were that the Bank and
Dunedin entered into a loan stock deed, in whiataase provided that Dunedin had a
right, on giving six months’ notice, to purchase #tock but “subject to Bank of Scotland
being fully reimbursed for all costs, charges arpdemses incurred by it in connection
with the stock.” The loan was for a duration af iears, at a fixed rate of interest. In
order to hedge itself against fluctuations in iestirates in the market, the Bank entered
into a further swaps contract with another bankm®& years into the loan, Dunedin gave
the Bank notice that they wished to purchase threnlere stock and so terminate the
fixed term loan early. The Bank then sought paynwoérthe breakage charge which it
was obliged to pay the other bank for prematuretyninating the swaps agreement, on
the basis that the payment was a cost incurreddimection with” the stock in terms of
the contract with Dunedin.

Reversing the Lord Ordinary, the First Divisiondhéhat the phrase “in connection with”
was not limited to such matters as drafting, regisin or purely administrative charges,
but also included the breakage charge which itatdiged to pay the third party bank. A
crucial factor in the decision was the fact thaiBdin were aware at the time of the
negotiation of the loan stock agreement that thekBatended to undertake a swap
arrangement to hedge the agreement. As noted{dffenan approach was affirmed by
the Inner House: Indeed Lord Kirkwood stated thtite condition had been construed in
isolation without reference to any of the surromgdcircumstances established by the
evidence, it would have been difficult to find tBank entitled to recover the cost of
breaking the swap agreement as a cost, charge pemeg incurred by the Bank “in
connection with the stock.” Lord President Roddewever approached the matter in a
nuanced way albeit consistent with ICS. He found i
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“helpful to start where Lord Mustill began when dantreting the reinsurance
contracts inCharter Reinsurance Co Ltd v Fagan® at p 384B-C: ‘| believe that
most expressions do have a natural meaning, insdmse of their primary
meaning in ordinary speech. Certainly, there aeasions where direct recourse
to such a meaning is inappropriate. Thus, the vmoag come from a specialist
vocabulary and have no significance in ordinaryespe Or it may have one
meaning in common speech and another in a speciaisabulary; and the
context may show that the author of the documenmthich it appears intended it
to be understood in the latter sense. Subjechigy however, the inquiry will
start, and usually finish, by asking what is theimary meaning of the words
used.’ | begin therefore, not by enquiring into shate of knowledge of the parties
to the contract, but by asking myself what is trgireary meaning of the words ‘in
connection with’ in Condition 3.”

Having reached a particular understanding of thede/in issue on the basis that in their
ordinary meaning the words “in connection with” Wehimposing a certain restriction on
the costs which fell within the condition considitrenetheless that they brought in costs
over a wider area. Then by reference to the comialebackground, including the
parties’ knowledge that the Bank would have to gega a further hedging transaction as
a direct consequence of the agreement with Dundiaénl.ord President confirmed that
the phrase used would encompass the costs assoaidteearly breakage of the swap
arrangement.

The other Scottish case of significance, whichaat fwent all the way to the Supreme
Court, is Multi-Link Leisure Developments Ltd v North Lanarkshire Council® where
there was arguably a re-working of the terms ofdbetract to achieve a commercially
sensible meaning.

The facts of the case are that Multi-Link entergid a 50 year lease over a 34ha site
near Cumbernauld with North Lanarkshire CounciLardlords. At the time the lease

was entered into, it was envisaged by the pariasNlulti-Link would develop the land

as a golf course. Entry was taken on 1 June 188%apay and play course was duly
developed within five years of that date as stifmda The lease contained an option for
Multi-Link to purchase the land during the curremdythe lease on a basis set out within
it. The relevant part of the option clause in kase provided that the purchase price
under the option should be “equal to the full markadue of the subjects hereby let at the

°[1997] AC 313.
102011 SC (HL) 53.



date of entry for the proposed purchase (as datedrby the landlords) of agricultural
land or open space suitable for development aslfacgarse.” If the option was
exercised during the first year of let, the optprite was agreed at £130,000.

As at the date of entry, neither party to the leasgemplated that the site might be used
for residential development. However, the site walssequently identified as being an
area with potential for housing-led expansion ia #008 North Lanarkshire Finalised
Draft Local Plan. Multi-Link exercised their optido purchase on 8 October 2007 by
serving a formal notice on the Council seekingeptre year later on 8 October 2008.
During court proceedings, Multi-Link contended tHa market value of the subjects was
£500,000, relying in particular on the words “ofiagltural land or open space suitable
for development as a golf course.” The Councilaasllords on the other hand relied
upon the words “full market value” which they caomded included an increase in value
which may be attributable to the fact that it wiely that planning permission would be
granted for housing development. The purchase phat they sought on that basis was
£5.3m and they served a notice on Multi-Link segkrayment of that sum within 28
days in exchange for a marketable title, failingiakihthey would rescind the option
contract. Multi-Link refused to do so and on 25%kmry 2009, the Council served a
formal notice of rescission on the option contrélogreby purporting to bring the option
to purchase to an end. Multi-Link went to the QGafr Session seeking declarator that
the value of the subjects was only to be assesgeefdrence to the use of them as a golf
course. The Council counterclaimed and soughtadadr that the option clause had
been validly rescinded, that it had been spent, andd not be exercised during the
remainder of the lease.

Lord Glennie agreed with Multi-Link, finding thahé wording of the clause was clear
and that valuation should only be by reference @wetbpment as a golf course and
granted the declarator sought by them. The Couwaclaimed to the Inner House who
overturned that ruling, finding that consideratidhat might be relevant to market value
were not to be ignored unless there were expresdswto that effect and granted the
declarators sought by the Council instead. MultkLappealed to the Supreme Court,
who unanimously refused their appeal.

The issue in the case centred around the conBiwtden the first part of the clause (“full
market value”) and the assumptions and disregandseicond part of the clause



(“agricultural land or open space...for a golf cotyseThe Supreme Court held that it
had to recognise the poor quality of the drafting & try to give a sensible meaning to
the clause as a whole which takes account of ttedhbackground known to the parties
at the time they entered into the lease. The cawialeor business object of the
provision had to be taken into account and Multik'$ construction, if upheld, would
provide them with a substantial windfall at the empe of the Council. It held that if
reasonable commercial parties directed their minadke benefits which would accrue to
the Multi-Link if the option was exercised, they wd have agreed that the option price
was the full market value of the land, taking imtccountany development potential.
That is what the parties must have been takenwe hgreed in this case. Lord Rodger
pointed out that the clause contained no instrostito ignore any other factors which
might be relevant to the value of the golf cours¢e held that the valuation sought by
Multi-Link would be an unusual and artificial appiah, given that there was no limit on
the use to which the land could be put once theoptad been exercised.

Lord Hope expressed the Court’s approach as follows

“The court's task is to ascertain the intentiontled parties by examining the
words they used and giving them their ordinary nreann their contractual
context. It must start with what it is given by tharties themselves when it is
conducting this exercise. Effect is to be givemvery word, so far as possible, in
the order in which they appear in the clause instjae. Words should not be
added which are not there, and words which arestBBould not be changed,
taken out or moved from the place in the clauseravtizey have been put by the
parties. It may be necessary to do some of theegstlat a later stage to make
sense of the language. But this should not be dotieit has become clear that
the language the parties actually used createsnaigaity which cannot be
solved otherwise.”

Nonetheless, Lord Hope later went on to considext tthe clause dealing with
“assumptions and disregards” looked as if it haénbeorrowed from another lease
without regard to the context. Accordingly, whillee words used were the normal
starting point, with drafting as such poor qualitythis case, it was legitimate to try and
give a sensible meaning to the clause as a whteount should be taken of the factual
background known to both parties at the time oftr@mting and the aim should be to
achieve a result consistent with business commosese



There have been numerous other authorities prioMutti-Link which each add a
particular facet to the interpretation of commdrciantracts in Scotland. One of these
was Emcor Drake and Scull Ltd v Edinburgh Royal Joint Venture“‘where Lord
Drummond Young affirmed the rule that it is impessible to have reference to
contractual negotiations prior to conclusion of temtract for the reasons summarised
above. He, in common with other Outer House judge& the opportunity to set out
certain canons of construction for commercial caets.  Likewise Lord Clarke in City
Wall Properties (Scotland) Ltd v Pearl Assurance Plc*? took the opportunity to do so in
that case where he also held that the provisiogsi@stion were not ambiguous and were
ordinary words used in the ordinary way and hadefloee to be given their ordinary
meaning with nothing more by way of interpretatioNith regard to the issue of the risk
of the courts being tempted to effectively re-wrdentracts in order to give them
commercial sense, Lord Clarke observed that ibtsime function, far less the duty of the
court to rescue a party or his advisors from whaghinbe regarded as a bad bargain.
That comment has implications for the more geneadlire of what was said by Lord
Diplock in The Antaios Compania Naviera v Salen Rederierna AB,** where he stated the
oft-quoted phrase that: “if detailed semantic andtactical analysis of words in a
commercial contract is going to lead to a concluglat flouts business commonsense, it
must be made to yield to business commonsense.”

The sentiment of Lord Clarke regarding it not belegitimate for the courts to rescue
parties from bad bargains by rewriting them in maneurable commercial terms in the
name of interpretation was echoed in the cageoobo-Nairn v Murrayfield Properties
Ltd™ the facts of which were as follows:

The dispute concerned the sale of four acres af ilarKirkcaldy. In addition to the sale

of the subjects themselves, the missives also dathitan area of land to be retained by
the sellers to the North of the sale site and théurarea of adjoining land which the
purchasers might also have purchased at a later datlause was inserted to the effect
that the purchasers, or any of their nominees dtsidiaries, were prohibited from

developing the subjects or any part of the adjgiiand for housing. To that end, the
purchasers were required to draft and execute g afemonditions inserting a burden over

112005 SLT 1233.

122004 SC 214 at page 229.
1311985] AC 191 at 201.
1412009] CSIH 94.
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the subjects and the adjoining land to give effecthat restriction in use. The sellers
sought and obtained declarator from the Courttti@bbligation was a real burden which
ran with the land. The purchasers argued thabbiiigation was only a personal one
which affected them and their nominees or subsasiaonly and not successors in title,
which argument was rejected by the Court. Thelam@ed against that decision to the
Inner House. Reference was madd=tacor Drake and Scull v Edinburgh Royal Joint
Venture and its seven canons of construction in relatmrcammercial contracts and
which formed the basis of the original Court demsi At appeal, the Inner House
approved that decision but formed its own detertioneaon a more straightforward basis.
By reference tdunedin, it held that if the meaning of the whole clausa @ontract is
plain by being given its ordinary meaning, then itintter finishes there without the need
to consider the other canons of construction. Towly come into play if there is an
ambiguity or uncertainty or if there is a mistake the contract which is readily
identifiable. In this case, references to “resimit on use” as that expression is
understood in conveyancing and planning terms dm#sfocus on the parties to the
bargain but, rather, it runs with the land andefae includes successors in title.

If that were not the case, the purchasers coulfyeaid the obligation by transferring
title to a third party. That would not be a comaonaty sensible interpretation and cannot
have been intended by the parties to the trangact®uch a restriction was of course a
great disadvantage to the purchasers, but as the &leo recognised iBmcor, City Wall
Developments and alsdCredential Bath Street Ltd v Venture Investment Placement Ltd,™

it must be alive to the position of both partiegtie contract and accept that a provision
may be the result of compromise or that one pady simply have made a bad bargain.
The Court must give effect to the parties’ bargaml cannot substitute a different one
from that which the parties have made.

In Luminar Lava Ignite v Mama Group,'® ICS, Chartbrook, City Wall and Dunedin
amongst others were all considered.

The dispute concerned the sale of a music venuethian Road, Edinburgh by Luminar
who wished to continue operating a discotheque @etwnearby Tollcross after the sale.
In the sales particulars, Luminar indicated thalidt not wish to sell to a nightclub or pub

1512007] CSOH 123.
62010 ScC 310.

11



operator. However when Mama Group plc (“Mama”)wed an interest in purchasing
the property, the parties entered into a contrbsale which included a clause intended to
restrict the extent to which Mama could use thehlaot Road premises as a discotheque
venue (i.e. a venue for dancing to recorded musictompetition with that being
operated by Luminar a short distance away. Thengee part of the clause read as
follows: “Mama and Purchaser jointly and severalhdertake to Luminar not to use the
[Lothian Road premises] for late night entertaintmi@ndirect competition on a like for
like basis with the discotheque business of Luminar as carried out as at 1 March 2008.”
Following sale, the Lothian road premises were ajeer as a live music venue but it was
also subsequently advertised by the owners as laemghtclub/discotheque venue which
Luminar considered to be in breach of the contedctastriction contained within the
missives of sale. Accordingly, they obtained aenim interdict preventing the use of the
Lothian Road premises as a discotheque venue whleTollcross premises were so
operated, that is, on a Wednesday, Friday and @&sturight between 10pm and 3pm.
When the case came before a commercial judge ¢ohelaring of evidence, he refused to
allow evidence to be taken into account regardiegpre-contractual negotiations leading
to the non-compete agreement. Thereafter, heledcthile interdict, finding on the basis
of the remaining evidence led that the activitiagried out at the two venues were not
“like for like” and therefore there had been nodute of the agreement.

Luminar reclaimed to the Inner House where the $eofithe clause were scrutinised. At
first blush, it would appear to have been a cas¢h application of the principles set out
in theChartbrook, that is to say, that the exclusionary rule appleesyenting the leading
of evidence concerned with pre-contractual negotiai except where they clarify the
surrounding circumstances to the final contraatterestingly, however, in the leading
judgment, Lord Hodge found himself struck by hotwtldi each party to the transaction
seemed to have known about what the other partydeasy or intended to do. He
remarked that “the parties have led very littledevice about what was the common
knowledge of each other’s general business, bt ¢mathe Lord Ordinary’s findings in
fact, does not amount to much.”

He went on to remark that the clause in question highly ambiguous and that “the
phrase which the parties used seemed to me tardape for litigation.” The difficulty

was that that both interpretations urged by eacty paere capable of being commercially
sensible. On balance, Lord Hodge decided thaintieepretation contended by Luminar
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was closer to what would be understood by a reddenbusinessman to be the
commercial intention of the parties. Consequerthigt could be seen as a very narrow
judgment where not only were the terms of the @mitrambiguous, but also any
exploration into the background facts or factuatrmdent no assistance to the court in
correctly interpreting the contract. Ultimately,was the most commercially sensible
interpretation which prevailed, albeit by a majpof 2:1’

Taking all of these strands together, the Scottesln Commission in its discussion paper
on Interpretation of Contract Lafvpublished in February of this year, seeks furtoer
adumbrate certain principles of interpretation.e3énare as follows:

1. The words used by the parties must generalty\en their ordinary meaning.

2. A contractual provision must be construed indbetext of the contractual document
or documents as a whole.

3. In construing a contract drafted by lawyers, wWiogds may be expected to have been
chosen with care and to be intended to convey thaning which the words chosen
would convey to a reasonable person.

4. The process of construction is objective, adogrdo the standards of a reasonable
third party aware of the commercial context.

5. Regard is to be had to the circumstances inlwthie contract came to be concluded to
discover the facts to which the contract refers amaommercial purposes objectively
considered, although this is limited to matters\wkn@r reasonably to be known by both
parties.

6. Where more than one construction is possibke cttimmercially sensible construction
is taken to be what the parties intended.

7. The court must not substitute a different bardgaom that made by the parties.
4. Conclusion

While there are some areas of uncertainty, it cabably be said that the Scottish courts
have now developed the law on the interpretatiorootracts to a position of reasonable

" SeeMannai Investments v Eagle Star Insurance [1997] AC 749.
18 Discussion paper No. 147.
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clarity on a number of points. Judges are clearahabbjective approach is to be taken to
the interpretative task in which, however, the ipaltwords and expressions can be
considered in the context of the document in whitky appear and in the light of the
admissible and relevant surrounding circumstané&s-contractual negotiations and
parties' conduct subsequent to the formation af tt@ntract cannot be used as direct
evidence of their intention, although they may Ilsdemed to for evidence of the
surrounding circumstances known to both partiesthat time of contracting. The
restriction on use of pre-contractual negotiatiossbased on pragmatic rather than
principled grounds, since the evidence is exclueleeh if it is relevant. The basis for
excluding evidence of subsequent conduct appedrs ttased on the idea that admitting
it would lead to the meaning of the contract vagyaver time.

Maurice O’Carroll 14 November 2011
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